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DEVELOPMENT AGREEMENT 

BY AND BETWEEN 
THE VILLAGE OF WINNETKA 

AND 
SB ONE WINNETKA, LLC AND SB WINNETKA, LLC 

(511-515 Lincoln Avenue; 714-740 Elm Street; 
and a Portion of Lincoln Avenue Right-Of-Way) 

(One Winnetka) 
 

THIS DEVELOPMENT AGREEMENT (“Agreement”) is made as of the ____ 
day of _________, 2017 by and between the VILLAGE OF WINNETKA, an Illinois home rule  
municipal corporation (“Village”); SB ONE WINNETKA, LLC, a Delaware limited liability 
company (“SB One”); SB WINNETKA, LLC, a Delaware limited liability company (“SB 
Winnetka”) (SB One and SB Winnetka are collectively “Developer”). 

IN CONSIDERATION OF the recitals and the mutual covenants and agreements 
set forth in this Agreement, and pursuant to the Village’s home rule powers, the parties hereto 
agree as follows: 

SECTION 1.  RECITALS.* 

 SB One is the record title owner of properties commonly known as 511-515 A.
Lincoln Avenue and 714-732 Elm Street, Winnetka, Illinois (collectively, “SB One Property”). 

 SB Winnetka is the record title owner of the property commonly known as 740 B.
Elm Street and the contract purchaser of the property commonly known as 736 Elm Street, both 
in Winnetka, Illinois (collectively, “SB Winnetka Property”). 

 The SB One and SB Winnetka Properties (“collectively, “Property”) comprise C.
approximately 1.38 acres and is depicted and legally described in Exhibit A to this Agreement.  
The Property will also include an approximately 39-foot wide, 7,796 square foot portion of the 
Lincoln Avenue right-of-way (“Lincoln ROW”), as depicted in Exhibit B, upon vacation by the 
Village in accordance with Subsection 8L of this Agreement. 

 The Property is generally located on the southeast corner of Elm Street and D.
Lincoln Avenue in Winnetka and in the C-2 General Retail Commercial and C-2 Overlay 
Districts under the Winnetka Zoning Ordinance.  Redevelopment of the Property requires 
approval of a planned development in accordance with Chapter 17.58 of the Zoning Ordinance.  
The Property includes several one and two-story buildings that are or have been occupied by 
various street level retail uses. 

F. The Property is immediately west of and adjacent to the East Parking Facility, an 
existing Village-owned, public parking lot with ingress and egress on Elm Street. 

 
G. Developer has entered into one or more agreements providing for the 

redevelopment of the Property, generally including (i) the demolition of the existing buildings on 
                                                 

*All capitalized words and phrases throughout this Agreement shall have the meanings set forth in the 
preamble above and in Section 2 and the other provisions of this Agreement.  If a word or phrase is not 
specifically defined in this Agreement, it shall have the meaning ascribed to it in the Zoning Ordinance. 
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the Property; (ii) the construction and development of three new mixed-use buildings for retail 
and residential uses; (iii) related on-site and off-site parking public and private improvements, 
including improvements to the East Parking Facility and the construction and improvement of 
new public surface and underground parking in and along the Lincoln Avenue right of way; and 
(iv) related on-site and off-site streetscape and landscape improvements, all as specifically 
provided pursuant to the Preliminary PD Ordinance and this Agreement (“Development”).  

 
H. Developer and its predecessors jointly applied to the Village for approval of a 

planned development for the Property, approval of a preliminary planned development, and 
exceptions from and modifications to the height and upper story and rear yard setback 
requirements for planned developments.   

I. On _______, 2017, the Village Council adopted Ordinance No. M-__-17, 
approving the preliminary plan development plan and granting the Developer’s requested 
exceptions to and modifications of the otherwise applicable planned development requirements 
(“Preliminary PD Ordinance”).  Pursuant to Subsection 6A of the Preliminary PD Ordinance, 
all of the approvals granted in the Preliminary PD Ordinance were expressly subject to and 
contingent upon the condition that, notwithstanding any other development rights that may exist 
with regard to the Property, the Development shall be constructed, used, operated, and 
maintained pursuant to the terms and conditions of this Agreement. 

J. The Corporate Authorities, after due and careful consideration, have concluded 
that the redevelopment and use of the Property pursuant to and in accordance with this 
Agreement would further enable the Village to control the development of the area and would 
serve the best interests of the Village. 

SECTION 2.  DEFINITIONS; RULES OF CONSTRUCTION. 

A. Whenever used in this Agreement, the following terms shall have the following 
meanings unless a different meaning is required by the context: 

 “Building Height Plan”:  That certain plan entitled “Building Height Plan” that is a 
component of the Preliminary Development Plan and approved in the Preliminary PD 
Ordinance, prepared by Lucien Lagrange Studio and consisting of three sheets, with a latest 
revision date of October 12, 2016, a copy of which is attached to this Agreement as Exhibit C. 

“Common Area”: All areas of the Property that are not within any of the Residential 
Units, retail spaces, or the public improvements. 

“Construction Schedule and Staging Plan”:  That certain “Construction Schedule and 
Staging Plan” that is a component of the Preliminary Development Plan and approved in the 
Preliminary PD Ordinance, prepared by W.E. O’Neil Construction Co., consisting of two sheets, 
with a latest revision date of October 11, 2016, a copy of which is attached to this Agreement as 
Exhibit D.  

 “Corporate Authorities”:  The Village President and Village Council. 

 “Design Element Plan”:  That certain “Design Element Plan” that is a component of 
the Preliminary Development Plan and approved in the Preliminary PD Ordinance, prepared by 
Lucien Lagrange Studio and consisting of 24 sheets, with latest revision date of October 10, 
2016, a copy of which is attached to this Agreement as Exhibit E. 
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“Development Plan”:  Prior to approval of the Final Development Plan, Development 
Plan refers to the Preliminary Development Plan.  Upon approval of the Final Development 
Plan, and by amendment to this Agreement, the Final Development Plan will replace the 
Preliminary Development Plan as the Development Plan. 

“East Parking Facility”: That certain “East Garage” parking facility, as depicted in the 
Site and Floor Plans and providing 114 public parking spaces. 

 “Effective Date”:  The date of execution of this Agreement by all of the Parties, which 
date shall be deemed to be the date set forth in the first paragraph of page one of this 
Agreement. 

 “Events of Default”:  Defined in Subsection 12.A of this Agreement with respect to 
Developer, and in Subsection 12.B of this Agreement with respect to the Village. 

 “Final Development Plan”:  That certain set of plans and documents that will be 
submitted by Developer and approved by the Village pursuant to the Final PD Ordinance.   

 “Final PD Ordinance”: The ordinance adopted by the Corporate Authorities approving 
the Final Development Plan and granting final planned development approval for the 
Development. 

“Floor and Site Plan”:  That certain plan entitled “Floor and Site Plan” that is a 
component of the Preliminary Development Plan and approved in the Preliminary PD 
Ordinance, prepared by Lucien Lagrange Studio and consisting of 14 sheets, with a latest 
revision date of October 12, 2016, a copy of which is attached to this Agreement as Exhibit F. 

“Force Majeure”:  Strikes, lockouts, acts of God, or other factors beyond a party’s 
reasonable control and reasonable ability to remedy; provided, however, that Force Majeure 
shall not include: (i) delays caused by weather conditions, unless the weather conditions are 
unusually severe or abnormal considering the time of year and the particular location involved; 
or (ii) economic hardship, impracticability of performance, or commercial, economic, or market 
conditions. 

“Hadley Institute Plan”:  That certain plan entitled “Hadley Institute Plan,” that is a 
component of the Preliminary Plan and approved in the Preliminary PD Ordinance, consisting of 
five sheets (including the related product date), prepared by Developer, with latest revision date 
of October 10, 2016, a copy of which is attached to this Agreement as Exhibit O. 

“Improvements”:  The on-site and off-site, public and private, improvements to be 
made in connection with the redevelopment of the Property (other than the buildings), as 
provided in Section 5 of this Agreement. 

“Landscape Plan”:  That certain plan entitled “Landscape Plan” that is a component of 
the Preliminary Development Plan and approved in the Preliminary PD Ordinance, prepared by 
Daniel Weinbach & Partners, LTD, consisting of 10 sheets, with latest revision date of October 
10, 2016, a copy of which is attached to this Agreement as Exhibit G. 

“Lincoln ROW”: That approximately 39-foot wide, 7,796 square foot portion of the 
Lincoln Avenue right-of-way to be vacated by the Village and conveyed to the Developer 
pursuant to this Agreement.  
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“Loading and Refuse Plan”:  That certain plan entitled “Loading and Refuse Plan” that 
is a component of the Preliminary Development Plan and approved in the Preliminary PD 
Ordinance, prepared by Lucien Lagrange Studio and consisting of four sheets, with latest 
revision date of October 10, 2016, a copy of which is attached to this Agreement as Exhibit H. 

“On-Street Parking Facility”:  The 54 on-street public parking spaces in and along 
Lincoln Avenue right-of-way between Oak Street and Elm Street.   

“Parking Facilities”: The West Parking Facility, the Resident Parking Facility, the East 
Parking Facility, and the On-Street Parking Facility, all as shown on the Floor and Site Plans. 

 “Parties”:  The Village and Developer, collectively. 

“Person”:  Any natural individual, corporation, partnership, individual, joint venture, 
trust, estate, association, business, enterprise, proprietorship, or other legal entity of any kind, 
either public or private, and any legal successor, agent, representative, or authorized assign of 
the above, or other entity capable of holding title to, or any lesser interest in, real property. 

“Preliminary Development Plan”: The set of plans and documents comprising the 
preliminary development plan for the Property, as approved, defined, and required in Section 3 
of the Preliminary PD Ordinance, consisting of the Floor and Site Plan, Loading and Refuse 
Plan, Construction Schedule and Staging Plan, Building Height Plan, Design Elements Plan, 
Renderings and Aerial Views Plan, Landscape Plan, and the Hadley Institute Plan. 

“Preliminary PD Ordinance”:  Ordinance No. M-___-17, adopted by the Corporate 
Authorities on ____, 2017, approving the Preliminary Development Plan and granting 
preliminary approval of the planned development. 

 “Property”:  That certain tract of land, consisting of approximately 1.38 acres, 
commonly known as 511-515 Lincoln Avenue and 714-740 Elm Street and the Lincoln ROW. 

“Public Improvements”:  Those Improvements that will be dedicated to, and accepted 
by, the Village. 

“Renderings and Aerial Views Plan”:  That certain plan entitled, “Renderings and 
Aerial Views Plan” that is a component of the Preliminary Development Plan and approved in 
the Preliminary PD Ordinance, prepared by Lucien Lagrange Studio and consisting of 11 
sheets, with latest revision date of October 10, 2016, a copy of which is attached to this 
Agreement as Exhibit I. 

“Requirements of Law”:  All applicable federal, state and Village laws, statutes, codes, 
ordinances, resolutions, rules, and regulations. 

“Resident Parking Facility”:  The underground parking facility providing 106 private 
parking spaces on the Property dedicated to residents of the residential units of the 
Development.   

“Residential Unit”: The residential units provided by the Developer as part of the 
Development pursuant to Subsection 5.B of this Agreement. 
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“Site Restoration”: Site restoration and modification activities to establish a park-like 
setting suitable for passive outdoor recreational activities. 

“Structure“:  A building or structure as defined in the Zoning Ordinance. 

“Village Code”:  “Winnetka Village Code”, as amended. 

“Village Streetscape Plan”:  That certain plan entitled “Village Street Scape Plan,” 
___________, a copy of which is attached to this Agreement as Exhibit J. 

 “West Parking Facility”: The parking facility located under the Lincoln Avenue right-of-
way, which is located on Village property and will be dedicated to the Village, and is depicted in 
the Floor and Site Plan, and providing 56 underground public parking spaces. 

“Zoning Ordinance”:  “The Winnetka Zoning Ordinance”, as amended. 

B. Rules of Construction. 

1. Grammatical Usage and Construction.  In construing this Agreement, 
feminine or neuter pronouns shall be substituted for those masculine in form and vice versa, 
and plural terms shall be substituted for singular and singular for plural, in any place in which 
the context so requires. 

2. Headings.  The headings, titles, and captions in this Agreement have 
been inserted only for convenience and in no way define, limit, extend, or describe the scope or 
intent of this Agreement. 

3. Calendar Days.  Unless otherwise provided in this Agreement, any 
reference in this Agreement to “day” or “days” shall mean calendar days and not business days.  
If the date for giving of any notice required to be given, or the performance of any obligation, 
under this Agreement falls on a Saturday, Sunday, or federal holiday, then the notice or 
obligation may be given or performed on the next business day after that Saturday, Sunday, or 
federal holiday. 

SECTION 3. ACQUISITION OF PROPERTY BY DEVELOPER. 

Developer has represented, and does hereby warrant and represent, to the Village that, 
prior to approval of the Final PD Ordinance by the Village, Developer will have lawfully acquired 
all of the legal and beneficial interest in and to the Property. The parties acknowledge and agree 
that the ownership of the Property by Developer throughout the construction phases of the 
development project governed by this Agreement is a necessary and material part of this 
Agreement.  In the event that Developer is declared and determined, by a court of law with 
appropriate jurisdiction, to not have a valid ownership interest in and to the Property, the Village 
shall have the right, without objection of Developer, to terminate this Agreement, revoke the 
Preliminary and Final PD Ordinances, and take the necessary steps to cause the Property to be 
governed solely by the C-2 General Retail Commercial and C-2 Overlay Districts under the 
Zoning Ordinance. 

SECTION 4. DECLARATIONS OF COVENANTS AND EASEMENTS. 
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Developer shall, not later than the time it presents the Final Development Plan to 
the Village for approval, execute and deliver to the Village Clerk one or more documents 
providing for applicable declarations of covenants (individually and collectively, “Declaration”), 
together with a sufficient sum, in current funds, to reimburse the Village for the actual cost of 
recording the Declaration against the Property.  The Declaration shall contain, at a minimum, 
the restrictions for the Property set forth in Paragraphs 1 through 2 of this Section, and shall not 
contain any term or provision that is inconsistent with the terms of this Agreement.   

  1. Homeowners Associations.  The Developer shall be required to create 
and establish one or more associations for the owners of the Residential Units on the Property 
(“Associations”) in the same or similar manner as is required under the Requirements of Law.  
The documents creating and governing the Associations, including without limitation the 
Declaration, shall, at a minimum, contain the following provisions: 

a. Membership in Associations.  Membership in the Associations 
governing their Residential Unit shall be mandatory for each and 
every owner and successive owner of a Residential Unit having a 
right to the use or benefit of any Common Area. 

b. Insurance.  Each Association shall be responsible for casualty and 
liability insurance and real estate taxes, if any, for those portions 
of the Common Areas governed by such Association. 

c. Operation and Maintenance.  The Associations shall own, and 
shall be responsible for the continuity, care, conservation, 
maintenance, and operation of, in a first rate condition, in 
perpetuity, and in accordance with predetermined standards, all 
Common Areas and other privately owned improvements. The 
Associations shall regularly and systematically perform the 
maintenance, repair, and replacement of any and all parts or 
portions of the Common Areas necessary to permit such Common 
Areas to function as originally designed. 

d. Association Fees.  The owners of each Residential Unit shall pay 
their pro rata share of all costs and expenses incurred by the 
Association governing such Residential Unit by means of 
assessments to be levied by such Association that meet the 
requirements for becoming a lien, foreclosable in the same 
manner as statutory mortgage liens, on each such member’s fee 
interest in the Property, in accordance with the statutes of the 
State of Illinois.  An Association shall have the right to adjust such 
assessment to meet changing needs.  The membership vote 
required to authorize such an adjustment shall not be fixed at 
more than fifty-one percent (51%) of the members voting on the 
issue. 

e. Waiver of Objection to Special Assessment.  All members of the 
Associations shall waive any and all right to object to a special 
assessment on the Property or any portion of the Property by the 
Village for future improvements within the Subject Property. 
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f. Final Approval by Village.  The Village, through its Village 
Manager, shall have the right of final approval of the Declaration, 
which approval will be based solely on whether the Declaration 
complies with the provisions of this Section. 

g. Approval of Modifications by Village.  No modifications or revisions 
to the provisions in the Declaration required by this Section, or to 
any provision that is inconsistent with the requirements of this 
Agreement shall be effective without the prior review and written 
approval of the Village Manager, which approval will be based 
solely on whether any such modifications or revisions comply with 
the provisions of this Section.  

h. By-Laws.  The by-laws of the Associations shall at no time be 
inconsistent with the Declaration or the terms of this Agreement.  

2. General Provisions. 

a. Enforcement.  The Village, as well as the owners of each 
Residential Unit, shall have the right to enforce the Declaration. 

b. Village Right to Repair.  The Village shall have the right, but not 
the obligation, after 30 days’ written notice to the Association or 
Developer, as the case may be, (i) to perform any maintenance, 
repair or replacement work that, in the reasonable opinion of the 
Village, the Association or Developer, as the case may be, has 
neglected to perform on all or any portion of the Common Areas; 
(ii) to assess the membership of the Association the actual cost for 
such work or to charge Developer the actual cost for such work, 
as the case may be, together with interest and the cost of 
collection, including legal fees and administrative expenses, if any; 
(iii) to file a lien against the fee interest of the Association or of any 
member failing to pay the assessment or to file a lien against all 
portions of the Property in which Developer or other owner retains 
any legal, equitable or contractual interest for failure to pay any 
amount so charged, as the case may be, which lien shall be 
subordinate to the lien of any pre-existing mortgage recorded 
against such interest; and (iv) to foreclose such lien in the same 
manner as provided for statutory mortgage liens.   

c. Release; Hold Harmless.  The Associations and their members 
shall release, indemnify and save harmless the Village and its 
elected and appointed officers, officials, agents, representatives, 
attorneys and employees from, and waive all of their rights against 
the Village and its elected and appointed officers, officials, agents, 
representatives, attorneys and employees for, all claims, litigation 
and liability, including administrative costs and attorney’s fees 
incidental thereto, on account of violations of any restrictive 
covenants applicable to the Property including without limitation 
the restrictive covenants contained in the Declaration, or on 
account of any other claim, injury or loss, no matter how 
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sustained, allegedly caused by, connected with, or in any way 
attributable to, the Village’s review and approval of any plans for 
the Property or the Improvements, or as a result of the issuance of 
any approvals, permits, certificates or acceptances for the 
development or use of any portion of the Property or the 
Improvements. 

d. Nature and Survival of Obligation.  The Declaration shall run with 
and bind the Property and each Residential Unit, and all portions 
thereof, except for any interest held on the Property by the Village 
or any other governmental body, and shall be binding on the 
Developer, and its successors in interest, to all portions of the 
Property and Residential Units, except for the Village and any 
other governmental body. 

e. Term, Termination, and Amendment. The term of the Declaration 
shall be for 20 years and shall thereafter be automatically 
renewed for continuous terms of 5 years; provided, however, that 
the Declaration may provide for its amendment, modification or 
termination at any time upon obtaining the prior written consent of 
the Village to said amendment, modification, or termination.   

SECTION 5.  DEVELOPMENT, USE, OPERATION AND MAINTENANCE OF THE 
PROPERTY. 

Notwithstanding any use or development right that may be applicable or available to the 
Property pursuant to the Zoning Ordinance, the Property shall be redeveloped, used, operated, 
and maintained only pursuant to, and in accordance with, the terms and provisions of this 
Agreement and its exhibits, including, without limitation, the following development restrictions: 

A. Final Planned Development Approval.  The Developer shall work diligently and 
do all work necessary to produce a Final Development Plan and shall submit its application for 
final approval of the Development within 180 days after the effective date of the Preliminary PD 
Ordinance and which shall be (i) in substantial conformity with the approved Preliminary 
Development Plan; and (ii) satisfactory to the Village Engineer, in the Village Engineer’s sole 
and absolute discretion that the Final Development Plan is in accordance with the Requirements 
of Law.  The Village will cooperate with the Developer and promptly perform any reviews or 
related actions required with regard to any consents, permissions, or approvals requested by 
Developer. 

B. Residential Units.  Not less than 55 and not more than 62 Residential Units 
shall be constructed or occupied on the Property.   

C. Commencement and Completion of Construction. 

1. Building Permit. The Developer shall commence construction, beyond 
mere fencing and preparation of the worksite, of the Improvements and development of the 
Property within 60 days after the issuance by the Village of a building permit for the 
Development.  Upon adoption of the Final PD Ordinance, the Developer shall file all necessary 
permit applications and other required materials in a timely manner that provides the Village the 
opportunity to review and approve the required permits or other authorizations in a timely 
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manner.  Construction of the Improvements and the Proposed Development shall be 
undertaken in accordance with the building permit and the specific construction schedule to be 
incorporated therein, and substantially complete no later than 720 days after the date of 
approval of the building permit for the Development.  The Village will cooperate with the 
Developer and promptly perform any reviews or related actions required with regard to any 
consents, permissions, or approvals requested by Developer in order to facilitate Developer’s 
compliance with the Construction Schedule and Staging Plan. 

2. Footings and Foundation Permit.  Notwithstanding any other provision 
in the Winnetka Village Code, the Village hereby agrees to issue a permit (the “Footings and 
Foundation Permit”) to Developer to allow Developer to construct the footings and the 
foundation for the buildings in the Development, prior to the issuance of a building permit for the 
buildings, if, and only if, Developer shall have first delivered to the Village (i) construction plans, 
in compliance with all applicable codes and this Agreement, that, in the Village’s Director of 
Community Development’s sole discretion (consistent with commonly accepted construction 
practices and standards), sufficiently detail elevations, structural loading, life safety, emergency 
ingress and egress, and engineering aspects of the development of the Property and (ii) an 
indemnification agreement, acceptable to the Village Attorney, indemnifying the Village and 
acknowledging that all work performed by Developer pursuant to such Footings and Foundation 
Permit is at the sole risk of Developer.  Within 30 days after the completion of the construction 
of the footings and foundation for the buildings, Developer shall deliver to the Village a 
professionally prepared spot survey of the Property and the completed footings and foundation.  
The spot survey shall accurately and clearly depict and demonstrate compliance with applicable 
yard, setback, and coverage requirements and other applicable provisions of this Agreement.  If 
the Village determines, based on the spot survey or other reliable information, that the footings 
and/or foundation do not comply with applicable regulations and this Agreement, Developer 
shall take immediate steps to alleviate the noncompliance.  

D. Common Areas.  The Developer shall provide for and maintain the Common 
Areas; provided, however, that upon recordation of the Declaration, the Associations or other 
entity created by the applicable Declaration shall be responsible, and the Developer will be 
released from all liability, for such maintenance.   

E. General Use and Development Restrictions.  The development and use of, 
and the construction on, the Property, shall, except for minor alterations due to final engineering 
and site work approved by the Village Engineer, comply, and be in accordance, with the 
following: 

1. this Agreement; 
 
2. the Preliminary PD Ordinance and the Final PD Ordinance (including  

Exhibits); 
 
3.  the Final Plat; 
 
4.  the Development Plan, and all individual plans and documents of which it 

is comprised; 
 
5. the Village Code; 
 
6. the Zoning Ordinance; 
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7. the Subdivision Ordinance; 
 
8. Building Code; 
 
9. the Requirements of Law. 

 
 Unless otherwise provided in this Agreement either specifically or in context, in the event 
of a conflict between or among any of the plans or documents listed as or within items 1 through 
9 of this Subsection, the plan or document that provides the greatest control and protection for 
the Village shall control.  All of the plans and documents listed as items 1 through 9 of this 
Subsection shall be interpreted so that the duties and requirements imposed by any one of them 
are cumulative among all of them, unless otherwise provided in this Agreement either 
specifically or in context. 

 
F. Refuse and Recycling Collection.  Developer shall provide a sufficient quantity 

of separate containers for the collection and disposal of refuse and of recyclable materials on 
the Property, as determined by the Director of Public Works in his or her discretion. Developer 
will manage the collection and disposal of refuse and of recyclable materials on the Property to 
alleviate, to the greatest extent possible, noise and inconvenience to the residents of the 
Development and neighboring properties, as more specifically provided in the Loading and 
Refuse Plan, which plan shall, at a minimum, prohibit collection prior to 7:00 a.m. on any day. 
The Developer will not be responsible for the refuse and recycling collection by the Village or 
the Village’s contractor.  

G. Vehicular Ingress and Egress. Developer shall ensure that all ingress and 
egress from the Property and the Parking Facilities have adequate turning radiuses for vehicular 
use, including delivery trucks and refuse collection trucks, and provide for adequate sightlines 
and access, as depicted in the Loading and Refuse Plan, and which shall be fully depicted and 
described in Final Engineering Plans submitted as part of the Final PD Ordinance. 

H. Installation of Signage.  The installation, construction, location, and 
maintenance of all signage on the Property shall be governed by Chapter 15.60 of the Village 
Code.   

I. Dedicated Bench and Tree Preservation. Developer shall identify and relocate, 
or if necessary replace and relocate, any dedicated trees, benches, or other markers that will be 
damaged or removed as part of the construction and development of the Property in 
accordance with Subsection 6H of the Preliminary PD Ordinance.   

 J. Ventilation. All exhaust emanating from commercial kitchens and similar 
facilities within the non-residential portions of the Development shall be vented through the roof 
of the Development at elevations in excess of existing buildings adjacent to the Property.   
 
 K. Continued Cooperation. Developer will meet separately on a regular basis 
with the Hadley Institute and representatives from the 711 Oak Street property in order to 
eliminate, or reduce to the greatest extent possible, the impact on those properties and 
operations of the construction and use of the Development.  Unless the Developer and the 
respective representatives of the Hadley Institute and 711 Oak Street agree otherwise, these 
meetings will occur once a month during the first 12 months after commencement of 
construction and once every two months thereafter until the final certificate of occupancy for the 
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Proposed Development is issued.  The Developer will provide the Village with reasonably 
documented written reports outlining the issues discussed at the meetings undertaken pursuant 
to this Subsection.   
 

L. Use and Maintenance of the Subject Property.  To assure that the public 
health, safety and general welfare are protected during construction of the Development on the 
Property and specifically pending and during the demolition and redevelopment of the existing 
structures on the Property, the following minimum standards, including the minimum standards 
set forth in Village Code Sections 15.32.150 and 15.48, for the use and maintenance of the 
Property shall apply: 

 
1.   Prior to demolition, Developer shall not allow the Property or any of the 

buildings on the Property to fall into disrepair and shall promptly make all necessary repairs.  
Developer shall also maintain the buildings and the Property in a safe and proper condition and 
in good repair. 

 
2.   As used in this subsection, “proper” shall mean: 
 

a. that Developer shall use commercially reasonable efforts, as 
determined by the Director of Community Development, under the 
supervision of the Village Manager, to ensure: (i) that exterior 
enclosures (exterior walls, windows, doors, etc.) are adequately 
maintained, watertight and in good operating condition; (ii) that 
roofing systems are adequately maintained and watertight; (iii) 
that all heating, ventilating, air conditioning, electric, plumbing and 
fire- and life-safety systems serving the existing buildings and 
commercial tenant spaces are maintained in good repair and 
remain functional at all times; (iv) that parking areas are kept 
clean and well lit; and (v) that structural systems are maintained in 
good repair, with any indication of structural deterioration promptly 
repaired; 

 
 b. that Developer shall use its best efforts, as determined by the 

Director of Community Development, under the supervision of the 
Village Manager, to ensure: (i) that any damage from vandals, 
including graffiti, are promptly removed; (ii) that any debris and 
accumulations of dirt are promptly removed; (iii) that salt or similar 
de-icers are applied to  pedestrian walkways, vehicular driveways 
and parking areas to protect against the accumulation of snow 
and ice; and (iv) that accumulations of snow and ice on such 
areas be promptly removed; and  

 
c. that Developer shall promptly replace any cracked or broken 

windows within seven days, unless otherwise approved by the 
Director of Community Development. 

 
3.  All materials used in maintaining and repairing the Property and the 

existing buildings shall be of equal or better quality than the existing materials.  
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M. Taxes and Utilities.  Developer shall pay all taxes and utility fees as and when 
due and shall provide proof that the Property is free of utility, tax or other liens as a condition for 
final planned development approval and as a condition for the issuance of any permits. 

 
N. Term of Building Permit.  The building permit issued for the construction of the 

Proposed Development shall be in effect for a term of 24 months from the date of issuance, and 
shall be conditioned on compliance with the specific construction schedule to be incorporated 
therein. 

 
SECTION 6.  PLAN COMPLIANCE INSPECTOR. 

The parties acknowledge and agree that, in light of the scope of the Development and 
the time and resources required to review and monitor its construction, it may be necessary for 
the Village to retain the assistance of a qualified individual to ensure compliance with the Final 
PD Ordinance, Development Plan, and this Agreement (“Plan Compliance Inspector”).  Prior 
to the issuance of a building permit for construction on the Property, the Village and Developer 
shall mutually select a professional engineer or architect or other qualified individual to be the 
Plan Compliance Inspector.  The Plan Compliance Inspector’s responsibilities shall be to 
regularly inspect the construction activity and materials to ensure that the same are in 
compliance with the Final PD Ordinance, Development Plan and this Agreement.  The Plan 
Compliance Inspector shall report any and all discrepancies to both Developer and the Village.  
The Plan Compliance Inspector shall have no authority to require or impose different or 
additional standards or regulations than those set forth in this Agreement and the Final PD 
Ordinance; shall have no authority to issue stop work orders or impose penalties on Developer; 
and shall have no authority to charge fees in excess of the fees provided for by Village Code 
Section 15.32.020 and Resolution R-59-2016, “A Resolution Amending the General Building 
and Miscellaneous Service Fees.” The Plan Compliance Inspector shall invoice the Village for 
services rendered and Developer shall reimburse the Village for the same promptly upon receipt 
of an invoice therefor; provided that the maximum reimbursement required by Developer under 
this Section shall be $30,000.00.   

SECTION 7.  IMPROVEMENTS. 

A. Description of Improvements.  Developer shall, at its sole cost and expense, 
construct and install all of the public and private Improvements depicted on the Final 
Engineering Plan and the Final Plat, including without limitation the improvements listed in 
Paragraphs 1 - 12 of this Subsection: 

1. Stormwater.  Stormwater detention facilities, including, without limitation, 
storm sewer mains, stormwater detention areas, pump stations and related appurtenances in 
the manner provided by the Village Engineer and, upon such approval, incorporated into, and 
depicted on, the Final Engineering Plan as part of the Final PD Ordinance. 

 
2. Sanitary Sewer.  Sanitary sewer mains, sanitary sewer lines, pumps, 

emergency backup power, and related appurtenances for each buildings and Residential Unit, 
in the manner approved by the Village Engineer and, upon such approval, incorporated into, 
and depicted on, the Final Engineering Plan as part of the Final PD Ordinance. 

 
3. Potable Water.  Water mains and distribution facilities and appurtenances 

necessary to service the Property in the manner approved by the Director of Water and Electric 
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and, upon such approval, incorporated into, and depicted on, the Final Engineering Plan as part 
of the Final PD Ordinance.  

 
4. Roads and Sidewalks.  Public and private roadways and internal 

circulation drives, emergency gates, and public and private sidewalks on the Property, as 
depicted on the Final Engineering Plan as part of the Final PD Ordinance.  

 
5. Parking Facilities. Construction and installation of the Parking Facilities. 

 
  6.  Video Surveillance for West and East Parking Facilities.  Installation of a 
video surveillance system for the West Parking Facility and the East Parking Facility that is 
compatible and integrated with the Village’s existing video surveillance system, and that will be 
incorporated into the Final PD Ordinance.  
 
  7. Pedestrian Safety Measures for East Parking Lot. Installation of safety 
measures to adequately alert pedestrians to vehicular traffic entering and exiting the East 
Parking Facility, after conferring with Village staff and the Hadley School for the Blind to 
determine best practices for such safety measures.  The final package of safety and related 
measures will be incorporated into the Final PD Ordinance. 

8. Landscaping and Streetscape.  Installation of all landscaping as depicted 
on the Landscape Plan, including specifically, without limitation, the following: 

a.        Landscape and streetscape improvements, including specifically, 
without limitation, street lights, clay pavers, tree grates, irrigation, 
bike racks, trees, and other streetscape improvements, along (a) 
the north side of Elm Street, from Arbor Vitae to Lincoln Avenue; 
(b) the west side of Lincoln Avenue, from Oak Street to Elm 
Street; and (c) the east side of Lincoln Avenue, from Elm Street to 
the southern property line of the Property, all in accordance with 
the Village Streetscape Plan. 

b. Landscape and streetscape improvements on the south side of 
Elm Street, from Arbor Vitae to Lincoln Avenue; the east side of 
Lincoln Avenue, from Oak Street to Elm Street; and surrounding 
the West Parking Facility and the east bluff of the railroad right-of-
way adjacent to the West Parking Facility. 

 c. All trees, shrubs, plantings, and ornamentals shall be healthy, and 
of the size, height, and species described in the Landscape Plan. 

d. The Village Forester shall have the right to reasonably reject or 
require replacement of any landscaping that is not in accordance 
with this Agreement. 

e. Developer shall, and does hereby, guarantee the proper health 
and survival of all landscaping (new and transplanted) for a period 
of two years after the date of the installation of such landscaping. 

   f. Upon installation, the trees required to be installed and planted 
pursuant to this Agreement shall have the minimum height and 
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diameter as represented on the Landscape Plans, and shall 
comply with the tree replacement requirements set forth in Village 
Code Section 15.28.020. 

   g. Developer shall replace any plantings that are not healthy and 
growing after one year from the date of installation. 

9. Elm Street Water Main.  Installation of a new, public water main with a 
diameter of no greater than 20 inches, the final diameter of which will be determined by the 
Village, on Elm Street, from the existing Maple Street water main to Lincoln Avenue. The new 
water main will be installed within the Elm Street right-of-way, at a location approved by the 
Village as part of the Final Engineering Plans incorporated into the Final Development Plan. As 
part of this work, the Developer shall: (1) terminate the existing Lincoln Avenue water main at 
Oak Street, abandoning in place or removing the section of the Lincoln Avenue water main 
between Oak Street and Elm Street; (2) transfer all existing water services and water main 
connectors to the new Elm Street water main; and (3) make any and all necessary modifications 
to the Lincoln Avenue water main at its Oak Street termination point to ensure the quality of the 
water available to the 711 Oak Street property is unaffected. Upon completion of the new Elm 
Street water main, the existing six-inch Elm Street water main will be taken out of service.  
 

 10. Other Utilities.  The extension, installation, connection, and relocation of 
any and all other utility facilities necessary to serve the Proposed Development and as depicted 
on the Final Engineering Plan and Final Plat, including without limitation: (a) water service 
connections and meters, fire hydrants and standpipes, electric service connections and 
individual service lines, electric meters and transformers, sanitary sewer lines and storm sewer 
lines; (b) all applicable service and connection fees; and (c) any upgrades to Village utility 
systems that the Village determines is directly attributable and reasonably necessary to provide 
adequate utility service to the Proposed Development.  Where utility service is provided by the 
Village, the Village shall retain all authority and discretion, pursuant to applicable State law and 
the Winnetka Village Code, to determine the nature and extent of the utility facilities necessary 
to serve the Proposed Development and to determine the methods of construction. 

 
 11. Electrical Power Cables. Pursuant to the Preliminary Development Plans, 

the Proposed Development will require the existing electrical power cables to be relocated.  
Developer, as part of the Final Development Plan, and as approved by the Director of Water 
and Electric, and at its sole cost and responsibility, will relocate the existing electrical power 
cables.  If the Final Development Plan proposes that the electrical power cables will be routed 
under the Proposed Development, Developer will grant any necessary easement to the Village 
for operation and maintenance of those cables. 

 
 12. Bike Path Connection.  Developer will cooperate with the Village and the 

Winnetka Park District in the design of incorporating the West Parking Facility into the 
pedestrian and bicycle ingress and egress from Lincoln Avenue to the Green Bay bike trail 
("Trail Access").  The final design and cost allocation for the design and construction of the 
Trail Access shall be jointly determined in consultations between the Developer, the Village, and 
the Winnetka Park District and incorporated into the Final PD Ordinance or as an amendment to 
this Agreement prior to adoption of the Final PD Ordinance.  Such costs for the Developer shall 
be reasonably allocated between the Developer, the Village, and/or the Winnetka Park District. 

 
B. Design and Construction of the Improvements. 
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  1. General Standards.  The design, construction, installation, dedication, 
maintenance, and all other requirements set forth in this Agreement with respect to the 
Improvements (“Work”) shall be undertaken pursuant to and in accordance with the 
Development Plan and the Final PD Ordinance, and shall be subject to the reasonable written 
satisfaction of the Village Engineer in accordance with the Village Code.  All Work performed on 
the Improvements shall be conducted in a good and workmanlike manner, with due dispatch, 
and within the time(s) provided in this Agreement.  All materials used for construction of the 
Improvements shall be new and of first rate quality. 

2. Contract Terms; Prosecution of the Work.  Developer shall include in 
every contract for work on the Improvements terms requiring the contractor to undertake the 
work diligently and continuously, in full compliance with, and as required by or pursuant to, this 
Agreement, the Final PD Ordinance, the Development Plan, and the Requirements of Law, until 
the work is properly completed, and providing that Developer may take over and prosecute the 
work if the contractor fails to do so in a timely and proper manner. 

3. Engineering Services.  Developer shall provide, at its sole cost and 
expense, all engineering services for the design and construction of the Improvements, by a 
professional engineer responsible for overseeing the construction of the Improvements.  
Developer shall promptly provide the Village with the name of a local owner’s representative 
and a telephone number or numbers at which the owner’s representative can be reached at all 
times. 

4. Village Inspections and Approvals.  All work on the Improvements shall 
be subject to inspection and approval by Village representatives. 

5. Other Approvals.  Where the construction and installation of any 
Improvement requires the consent, permission, or approval of any public agency or private 
party, Developer shall promptly file all applications, enter into all agreements, post all security, 
pay all fees and costs, and otherwise take all steps that may be required to obtain the consent, 
permission, or approval.  The Village will cooperate with the Developer and provide such 
signatures and related actions required with regard to any such consents, permissions, or 
approvals in order to facilitate Developer’s compliance with the Construction Schedule and 
Staging Plan.   

C. Completion of the Improvements.  All Improvements shall be completed and 
made ready for inspection, approval, and, where appropriate, acceptance by the Village 
Corporate Authorities pursuant to the Construction Schedule and Staging Plan and otherwise 
approved by the Village Engineer as part of the Final Engineering Plan.  The Developer shall be 
allowed extensions of time beyond the completion dates set forth in the Construction Schedule 
and Staging Plan only for unavoidable delay caused by Force Majeure.  The Village shall have 
the right, but not the obligation, to refuse to issue a final certificate of occupancy for any building 
or structure located on the Property until the Improvements are completed by Developer and 
approved by the Village in accordance with this Agreement.  The foregoing shall not preclude 
the Village’s issuance of conditional certificates of occupancy pursuant to Paragraph 8.H.2 of 
this Agreement and applicable provisions of the Village Code.  The issuance of any building 
permit or certificate of occupancy by the Village at any time prior to completion of all of the 
Improvements by Developer and approval of the Improvements by the Village shall not confer 
on Developer any right or entitlement to any other building permit or certificate of occupancy.   

D. Dedication and Maintenance of the Improvements.  
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1. Final Inspection and Approval of the Improvements.  Developer shall 
allow partial inspections as construction on the Improvements progresses. Developer shall 
notify the Village when it believes that any or all of the Improvements have been fully and 
properly completed and shall request final inspection and approval of the Improvement or 
Improvements by the Village.  The notice and request shall be given far enough in advance to 
allow the Village time to inspect the Improvements and to prepare a punch list of items requiring 
repair or correction and to allow Developer time to make all required repairs and corrections 
prior to the scheduled completion date.  Developer shall promptly make all necessary repairs 
and corrections as specified on the punch list.  The Village shall not be required to approve any 
portion of the Improvements until: (a) all of the Improvements as may be required pursuant to 
Section 5.A of this Agreement, including all punch list items, have been fully and properly 
completed; and (b) the Village Director of Public Works has determined that the specific 
Improvement has been constructed to completion, in accordance with all applicable plans, 
specifications, and Requirements of Law. 

2. Dedication and Acceptance of Specified Improvements.  The execution of 
this Agreement shall not constitute acceptance by the Village of any Improvements that are 
depicted as “dedicated” on the Development Plan, if any.  The acceptance of ownership of, and 
responsibility for, a specific approved Improvement as a Public Improvement shall be made only 
by the Corporate Authorities, and only in compliance with the requirements of the Village Code. 

3. Transfer of Ownership of the Improvements and Easements to the 
Village.  Upon the approval of, and prior to acceptance of, the Public Improvements to be 
accepted by the Village pursuant to this Subsection, Developer shall execute, or cause to be 
executed, all documents as the Village shall request to transfer ownership of the Public 
Improvements to, and to evidence ownership of the Public Improvements by, the Village, free 
and clear of all liens, claims, encumbrances, and restrictions, unless otherwise approved by the 
Village in writing.  Developer shall, at the same time, grant, or cause to be granted, to the 
Village all insured easements or other property rights as the Village may require to install, 
operate, maintain, service, repair, and replace the Public Improvements that have not previously 
been granted to the Village, free and clear of all liens, claims, encumbrances, and restrictions, 
unless otherwise approved by the Village in writing. 

4. Developer's Maintenance of Improvements.  For a period of two years 
following acceptance by the Village of the Public Improvements, in accordance with Subsection 
10.B of this Agreement, Developer shall, at its sole cost and expense, maintain the Public 
Improvements as constructed pursuant to this Agreement without any modification, except as 
specifically approved in writing by the Village Engineer, in a first rate condition at all times.  
Developer hereby guarantees the prompt and satisfactory correction of all defects and 
deficiencies in any of the Public Improvements that occur or become evident within two years 
after acceptance of the Public Improvement by the Village pursuant to this Agreement.  In the 
event the Village Engineer determines that Developer is not adequately maintaining, or has not 
adequately maintained, any Public Improvement, Developer shall, after 10 days’ prior written 
notice from the Village, correct it or cause it to be corrected.  If Developer fails to correct the 
defect, commence the correction of the defect, or diligently pursue correction of the defect to 
completion, the Village, after 10 days’ prior written notice to Developer, may, but shall not be 
obligated to, enter upon any or all of the Property for the purpose of performing maintenance 
work on and to the Public Improvement.  In the event that the Village shall cause to be 
performed any work pursuant to this Paragraph, Developer shall, upon demand by the Village, 
pay the costs of the work to the Village.  If Developer fails to pay the costs, the Village shall 
have the right to draw from the Guaranty Security required pursuant to Subsection 10.B of this 
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Agreement, based on costs actually incurred or on the Village’s reasonable estimates of costs 
to be incurred, an amount of money sufficient to defray the entire cost of the work, including 
legal fees and administrative expenses. In the event any Public Improvement is repaired or 
replaced pursuant to this Paragraph, the Village's right to draw upon the Guaranty Security 
pursuant to Subsection 10.B of this Agreement shall be extended, as to the repair or 
replacement, for two full years from the date of the repair or replacement.  

SECTION 8.  DEMOLITION AND CONSTRUCTION  

A. Demolition of the Existing Structures. Any demolition of existing buildings 
and structures on the Property shall be in compliance with the Village Code and Requirements 
of Law. 

B. Diligent Pursuit of Construction.  Developer shall pursue, or cause to be 
pursued, all required redevelopment, demolition, construction, and installation of structures, 
buildings, and Improvements on the Property in a diligent and expeditious manner, and in strict 
compliance with the Construction Schedule and Staging Plan, and the Village Code and the 
Requirements of Law.  Construction of the Improvements and the Development, beyond mere 
fencing and preparation of the worksite, must commence within 60 days after the issuance by 
the Village of the building permit for the Improvements and the Development.     

C. Construction Traffic. 

1. Construction Schedule and Staging Plan.  The Construction Schedule 
and Staging Plan, attached as Exhibit D, shall govern (i) the location, storage, and traffic routes 
for construction equipment and construction vehicles, and (ii) the location of alternative off-street 
parking during the construction.  Developer shall prepare and submit, for review and approval 
by the Village Director of Public Works and the Village Manager, an updated Construction 
Staging Plan to be incorporated as part of the Final PD Ordinance.  The Village shall have no 
obligation to issue a building permit for any structure or Improvement, and no construction shall 
be commenced with respect to the structure or Improvement, unless and until the Final PD 
Ordinance is in effect.  The updated Construction Staging Plan shall include, without limitation, 
the following: 

a. The schedule and traffic routes for construction traffic accessing 
the Property; 

b. The designation of machinery and construction material storage 
areas on the Property; 

 c.   Provisions for the screening of construction areas within the 
Property;  

d. The hours of operation and schedule for construction on the 
Property, which shall provide no less restrictive than a prohibition 
for any construction activity, or operation of power equipment such 
as any pile driver, power shovel, pneumatic hammer or derrick, or 
operation of any motor vehicles in relation to any such activities 
(1) on Sundays and holidays; (2) before 9:00 a.m. and after 6:00 
p.m. on any Saturday; or (3) before 7:00 a.m. and after 7:00 p.m. 
on all other days; 
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e. The location as approved by the Village of areas on the Property 
for the parking of construction vehicles and vehicles operated by 
construction employees;  

f. The location as approved by the Village of alternative off-street 
parking to replace any parking temporarily lost due to 
construction; 

g. The location as approved by the Village of temporary and durable 
off-street parking on the Property for construction employees; and 

h. The location as approved by the Village of heavy-duty 
construction canopies to allow for the safe passage of 
pedestrians. 

 
2. Designated Routes of Access.  The Village reserves the right to designate 

certain prescribed routes of access to the Property for construction traffic to provide for the 
protection of pedestrians and to minimize disruption of traffic and damage to paved street 
surfaces; provided, however, that the designated routes shall not: (a) be unreasonably or unduly 
circuitous; nor (b) unreasonably or unduly hinder or obstruct direct and efficient access to the 
Property for construction traffic.   

3. Maintenance of Routes of Access.  At all times during the construction of 
the structures and Improvements, Developer shall: (a) keep all routes used for construction 
traffic free and clear of mud, dirt, debris, obstructions, and hazards from the Development; and 
(b) repair any damage caused by the Development’s construction traffic. 

D. Parking and Storm Water Management During Construction.  During 
construction of any of the structures or Improvements on the Property, Developer shall obtain 
and maintain all necessary MWRD and other permits and pursuant to and in accordance 
therewith shall: 

1. Install temporary and durable surface off-street parking on the Property 
for the parking of construction employee vehicles, as necessary; and 

2. Temporarily divert or control any heavy accumulation of storm water away 
from or through the Property in a manner approved in advance by the Village Engineer, which 
method of diversion shall include early installation of storm drains to collect water and convey it 
to a safe discharge point. 

3. Ensure that soil erosion protection is in accordance with the IEPA 
standards and specifications for soil erosion and sediment control.   

E. Demolition and Construction Debris Recycling.  The Village shall not issue a 
permit for the demolition of the existing structures or for the construction of the Development 
prior to the submission by Developer, and the approval by the Village Director of Community 
Development in his or her sole discretion, of a plan for the recycling of demolition and 
construction debris produced by the proposed development of the Property ("Demolition and 
Construction Recycling Plan").  Developer shall use its best, commercially practicable efforts 
to recycle all demolition and construction debris in accordance with the approved Demolition 
and Construction Recycling Plan. 
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F. Protection of Buildings on Adjoining Properties During Demolition,  
Construction and Seismic Monitoring.  Developer shall be solely responsible for protecting 
the buildings on adjoining properties from damage during Developer’s demolition of the existing 
structures and construction of the Development and shall be solely responsible for any damage 
or injury to such buildings or properties caused by such demolition or construction.  The means 
and methods for providing such protection shall be determined by the Developer, subject to 
review and approval by the Village Engineer and Director of Community Development or their 
designees, and shall be incorporated into the Development Agreement by amendment prior to 
adoption of the Final FD Ordinance.  Developer shall utilize seismic monitoring equipment 
installed in adjacent buildings during the demolition of the existing structures in order to reduce 
the possibility of damage to structures on neighboring properties. 

 
G. Non-interference with Businesses.  Developer’s construction activities for the 

Development shall be performed to minimize, to the extent reasonably possible, interference 
with the business on adjacent properties and interference with pedestrian and vehicular traffic, 
including parking, in the vicinity of the Subject Property. 

 
H. Issuance of Permits and Certificates. 

1. Right to Withhold Permits and Certificates.  In addition to every other 
remedy permitted by law for the enforcement of this Agreement, the Village shall have the 
absolute right to withhold the issuance of any building permit or certificate of occupancy for the 
Property at any time when Developer has failed or refused to meet fully any of its obligations 
under, or is in violation of, or is not in full compliance with, the material terms of this Agreement. 

2. Utilities and Public Infrastructure.  The Village shall not issue a conditional 
certificate of occupancy associated with the Property until the storm sewer and sanitary sewer 
mains, stormwater detention facilities, water systems, all required erosion control 
appurtenances, street pavement systems, including curbs and gutters, porous base, street 
inlets, and related appurtenances as described on the Final Plat and on the Final Engineering 
Plan are constructed and approved for use by the Village Engineer.   

3. Completion of Improvements.  The Village shall issue no certificates of 
occupancy for any building or structure located on the Property until the Improvements are 
completed by the Developer in accordance with the Construction Schedule and Staging Plan.     

I. Completion of Construction/Site Restoration. 

1. Removal of Partially Constructed Structures and Improvements.  Subject 
to Force Majeure, if Developer fails to diligently pursue all demolition and construction as 
required in, or permitted by, this Agreement to completion within the time period prescribed in 
the building permit or permits issued by the Village for the demolition or construction, as the 
case may be (which permits shall incorporate a specific construction schedule), or if a perfected 
application to renew the building permit or permits is not filed within 30 days after the expiration 
of the permit or permits, Developer shall, within 60 days after notice from the Village: (a) remove 
any partially constructed or partially completed buildings, structures, or Improvements from the 
Property; and (b) perform Site Restoration on that portion of the Property, all in accordance with 
plans approved by the Village. 

2. Removal and Restoration by Village.  In the event Developer fails or 
refuses to remove any partially completed buildings, structures, and Improvements, or to 
perform Site Restoration, as required pursuant to Section Paragraph 8.I.1 of this Agreement, the 
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Village shall have, and is hereby granted the right, at its option, to: (a) demolish and/or remove 
any of  the partially completed buildings, structures, and Improvements from any and all portions 
of the Property; (b) perform Site Restoration; and/or (c) cause the buildings, structures, or 
Improvements to be completed in accordance with the plans submitted.  Developer shall fully 
reimburse the Village for all costs and expenses, including legal and administrative costs 
incurred by the Village for such work.  If Developer does not so fully reimburse the Village, the 
Village shall have the right to draw from the Performance Security and the Guaranty Security, 
as described in and provided pursuant to Section 10 of this Agreement, an amount of money 
sufficient to defray the entire cost of the work, including legal fees and administrative expenses.  
If Developer does not so fully reimburse the Village, and the Performance Security and 
Guaranty Security have no funds remaining in them or is otherwise unavailable to finance such 
work, then the Village shall have the right to place a lien on the Property for all such costs and 
expenses in the manner provided by law.  The Village shall have the right to collect any and all 
such charges, with interest and costs, and to enforce such lien in the same manner as mortgage 
foreclosure proceedings.  The rights and remedies provided in this Paragraph 8.I.2 shall be in 
addition to, and not in limitation of, any other rights and remedies otherwise available to the 
Village in this Agreement, at law, and/or in equity. 

J. As-Built Plans. Developer shall, not later than the time that it gives notice of 
completion and request for approval and, where appropriate, acceptance required pursuant to 
this Agreement, provide to the Village Director of Community Development two sets of “as-built” 
or “record” drawings and specifications for all of the Improvements, including one set on a 
reproducible mylar and one set in such other digital format as specified by the Village.  Such 
“as-built” or “record” drawings and specifications shall depict every Improvement as built and 
shall include all final dimensions, elevations, and calculations necessary to fully describe the 
Improvements and to establish their compliance with all applicable standards and requirements, 
as well as (1) drainage, grading, storm sewer, sanitary sewer and water mains, and associated 
structures; and (2) for other final construction documents as required and approved by the 
Village Engineer and the Village Director of Community Development.  The as-built plans shall 
indicate, without limitation, the amount, in square feet, of impervious surface area on the 
Property.  

K. Damage to Public Property.  Developer shall maintain the Property and all 
streets, sidewalks, and other public property in and adjacent to the Property in a good and clean 
condition at all times during the redevelopment of the Property and construction of the 
Improvements.  Further, Developer shall: (1) promptly clean all mud, dirt, or debris deposited on 
any street, sidewalk, or other public property in or adjacent to the Property by Developer or any 
agent of or contractor hired by, or on behalf of, Developer; and (2) repair any damage that may 
be caused by the activities of Developer or any agent of or contractor hired by, or on behalf of, 
Developer. 

L. Vacation of the Lincoln ROW.  The Village agrees to vacate and convey the 
Lincoln ROW to the Developer upon the issuance of certificates of occupancy for all of the 
Residential Units.  Prior to the vacation of the Lincoln ROW, and to the extent Developer needs 
to use the Lincoln ROW, the Village agrees to grant Developer such property rights as are 
necessary to construct the Development.  In conveying the Lincoln ROW or otherwise granting 
Developer other property rights as are necessary to construct the Development, the Village  
makes no warranty or representation regarding any aspect of the Lincoln ROW or its suitability 
for Developer’s intended use, and any and all rights or title to the Lincoln ROW shall be 
conveyed on an "as-is, where is" basis.  

 
SECTION 9.  PAYMENT OF VILLAGE FEES AND COSTS. 
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A. Negotiation and Review Fees.  Other than any costs, payments, fees, charges, 

contributions, or dedications otherwise required by this Agreement or by the Requirements of 
Law, including the fees provided for by Village Code Section 15.32.020 and Resolution R-59-
2016, “A Resolution Amending the General Building and Miscellaneous Service Fees,” 
Developer shall pay to the Village, contemporaneous with the execution of this Agreement by 
the Village Manager, all third-party legal, engineering, and other consulting or administrative 
fees, costs, and expenses incurred or accrued at that time in connection with: (1) the 
redevelopment of the Property, including, without limitation, the review and processing of plans 
therefor; and (2) the negotiation, preparation, consideration, and review of this Agreement, the 
Preliminary PD Ordinance, and the Final PD Ordinance.  Payment of all fees, costs, and 
expenses shall be made by a certified or cashier’s check.  Developer acknowledges and agrees 
that it will continue to be liable for and to pay, promptly after presentation of a written demand or 
demands for payment, such third-party fees, costs, and expenses incurred in connection with 
any applications, documents, proposals, or requests for interpretations or amendments of this 
Agreement, whether formal or informal, of whatever kind, submitted by Developer during the 
term of this Agreement in connection with the use and redevelopment of the Property.  
Developer acknowledges and agrees that it shall be liable for and will pay after demand all fees, 
costs, and expenses incurred by the Village for publications and recordings required in 
connection with the above matters. 

 
B. Other Village Fees.  In addition to all other costs, payments, fees, charges, 

contributions, or dedications required by this Agreement, Developer shall pay to the Village all 
application, inspection, and permit fees, all water and sewer general and special connection 
fees, tap-on fees, charges, and contributions, and all other fees, charges, and contributions 
pursuant to the Requirements of Law. 

C. Building Permit Fees.  Notwithstanding the otherwise applicable provisions of 
this Section, the maximum amount that the Developer will be required to pay for the issuance of 
the initial building permit for the Development shall be $375,000 (“Maximum Building Permit 
Fee”); provided, however, any fees and costs charged by the Village (i) related to providing 
electrical service to the Development, (ii) related to the fire alarm and fire suppression systems 
for the Development, and (iii) after the initial issuance of a building permit, including, without 
limitation, fees and charges applicable to any amendments or field changes to the building 
permit or related plans, shall not be covered under the Maximum Building Permit Fee.     

SECTION 10.  PERFORMANCE SECURITY. 

A. General Requirements. As security to the Village for the performance by 
Developer of Developer’s obligations (1) to construct and complete the Work and the 
Improvements pursuant to and in accordance with this Agreement, (2) to pay all Village fees, 
costs, and expenses due from Developer pursuant to this Agreement, (3) to maintain and repair 
streets, sidewalks and other public property pursuant to this Agreement, and (4) to otherwise 
faithfully perform its undertakings pursuant to this Agreement, Developer shall provide to the 
Village a letter of credit or such other security approved by the Village prior to adoption of the 
Final PD Ordinance, in an amount equal to 125% of the estimated cost of completing the 
Improvements and site restoration required pursuant to this Agreement, as determined by the 
Village Engineer and the Village Director of Community Development (for matters within their 
respective permitting authorities) (“Performance Security”).  If the Performance Security is a 
letter of credit it shall be in a form provided by, and acceptable to, the Village, and substantially 
the same as attached to this Agreement as Exhibit K.  The Village shall release the 
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Performance Security in a timely fashion upon the Village’s approval, and as appropriate, 
acceptance of the Improvements; provided, however, that the Village shall only be required to 
release that percentage of the Performance Security that equals the portion of the 
Improvements that have been approved and, as appropriate, accepted, and provided further 
that any such release shall be subject to posting of all Maintenance Guarantees required by 
Subsection B of this Section.   

B. Maintenance Guarantee.  Following the Village's release of any percentage of 
the Performance Security for any Public Improvement, Developer shall substitute for the 
released percentage of the Performance Security a maintenance guarantee in the form of a 
letter of credit or other form of security approved by the Village prior to adoption of the Final PD 
Ordinance  ("Guaranty Security"), which is equal to 15 percent of the actual costs of the 
completed Public Improvements for which the Performance Security has been released, and 
which is acceptable to the Village Attorney and, if a letter of credit, shall be in a form 
substantially the same as attached to this Agreement as Exhibit L.  Developer shall deposit or 
otherwise provide the Guaranty Security with the Village.  The Guaranty Security shall be 
effective for a period of two years from the date of acceptance by the Village of the Public 
Improvements and may be utilized by the Village in accordance with Section 7.D.4 of this 
Agreement ("Maintenance Guarantee Term").  The Village shall return or otherwise release to 
Developer the Guaranty Security upon the end of the Maintenance Guarantee Term if no 
defects develop in the Public Improvements. 

C. Interest and Costs.  Developer shall bear the full cost of securing and 
maintaining the Performance Security and the Guaranty Security.   

D. Form of Letters of Credit.  The Performance Security and the Guaranty 
Security  shall each be in a form satisfactory to the Village Attorney and, if letters of credit, shall 
be substantially the same as the forms set forth in Exhibits K and L of this Agreement, and shall 
each be from a bank acceptable to the Village and having capital resources of at least 
$50,000,000, with an office in the Chicago Metropolitan Area and insured by the Federal 
Deposit Insurance Corporation.  Any such letter of credit shall, at a minimum, provide that it 
shall expire no earlier than one year following the date of its issuance or 45 days after delivery 
to the Village of written notice, in the manner provided in this Agreement, that such letter of 
credit will expire and in no event, until 60 days after written notice of such expiration has been 
given by the issuing bank to the Village.  The Performance and Guaranty Securities shall 
generally provide that (1) they may be drawn on based upon the Village Manager’s certification 
that Developer has failed to fulfill any of the obligations for which the respective Security is 
security; (2) they shall not require the consent of Developer prior to any draw by the Village; (3) 
they shall not be cancelled without the prior written consent of the Village; and (4) if at any time 
they will expire within 45 or any lesser number of days, and if they have not been renewed, and 
if any obligation of Developer for which it is security remains uncompleted or unsatisfactory, 
then the Village may, without notice and without being required to take any further action of any 
nature whatsoever, call and draw down the applicable Security and thereafter either hold all 
proceeds (1) as security for the satisfactory completion of all such obligations, (2) to complete 
all such obligations, and (3) to reimburse the Village for any and all costs and expenses, 
including legal fees and administrative costs, incurred by the Village, as the Village shall 
determine. 

E. Reductions. The Performance Security may provide that the aggregate amount 
of the Security may be reduced, but only upon joint written direction by Developer and the 
Village, to reflect a reduction in the total amount of the deposit required pursuant to Subsection 
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10.A of this Agreement as a result of (1) payments made by Developer in full or partial 
satisfaction of Developer’s obligations pursuant to Section 10 of this Agreement, or (2) to 
reimburse Developer for payment of Improvement Work satisfactorily completed.  No such 
reduction to reimburse Developer for payment of Improvement Work satisfactorily completed 
shall be allowed except upon presentation by Developer of proper contractors’ sworn 
statements, partial or final waivers of lien, as may be appropriate, and all such additional 
documentation as the Village may reasonably request to demonstrate satisfactory completion of 
the Improvement in question and full payment of all contractors, subcontractors and material 
suppliers.  No reduction other than the final reduction shall be allowed for an amount less than 
25 percent of the original amount of the letter of credit. 

F. Replenishment of Letters of Credit.  If at any time the Village determines that 
the funds remaining in the Performance Security are not, or may not be, sufficient to pay in full 
the remaining unpaid cost of all Improvements and all unpaid or reasonably anticipated Village 
fees, costs, and expenses, or that the funds remaining in the Guaranty Security are not, or may 
not be, sufficient to pay all unpaid costs of correcting any and all defects and deficiencies in the 
Improvements and all unpaid or reasonably anticipated Village fees, costs, and expenses, then, 
within 10 days following a demand by the Village, Developer shall increase the amount of the  
appropriate Security to an amount determined by the Village to be sufficient to pay such unpaid 
fees, costs and expenses; provided, however, that Developer shall not be required to increase 
the amount of the Performance Security or Guaranty Security to an amount greater than the 
initial amount of such Security.  Failure to so increase the amount of the security shall be 
grounds for the Village to draw down the entire remaining balance of the Performance and 
Guaranty Securities. 

G. Replacement of Letters of Credit.  If at any time the Village determines that the 
bank issuing either the Performance Security or the Guaranty Security is without capital 
resources of at least $50,000,000, is unable to meet any federal or state requirement for 
reserves, is insolvent, is in danger of becoming any of the foregoing, or is otherwise in danger of 
being unable or unwilling to honor the security or letter of credit at any time during its term, or if 
the Village otherwise reasonably deems itself to be insecure, then the Village shall have the 
right to demand that Developer provide a replacement letter of credit from a bank satisfactory to 
the Village.  Such replacement letter of credit shall be deposited with the Village not later than 
20 days following such demand.  Upon such deposit, the Village shall immediately surrender the 
original letter of credit to Developer.  Failure to provide such a replacement letter of credit shall 
be grounds for the Village to draw down the entire remaining balance of the Performance 
Security and the Guaranty Security. 

H. Use of Funds in the Event of Breach of Agreement.  If Developer fails or 
refuses to complete the Improvements in accordance with this Agreement, or fails or refuses to 
correct any defect or deficiency in the Improvements as required by Section 7 of this 
Agreement, or fails or refuses to restore property in accordance with a demand made pursuant 
to Subsection 8.I of this Agreement, or in any other manner fails or refuses to meet fully any of 
its obligations under this Agreement, then the Village may, in its discretion, draw on and retain 
all or any of the funds remaining in the Performance Security and the Guaranty Security.  The 
Village thereafter shall have the right to exercise its rights under Subsections 10.H and 10.I of 
this Agreement, to take any other action it deems reasonable and appropriate to mitigate the 
effects of such failure or refusal, and to reimburse itself from the proceeds of the Performance 
Security and the Guaranty Security for all of its costs and expenses, including legal fees and 
administrative expenses, resulting from or incurred as a result of Developer’s failure or refusal to 
fully meet its obligations under this Agreement.  If the funds remaining in the Performance 
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Security and the Guaranty Security are insufficient to repay fully the Village for all such costs 
and expenses, and to maintain a cash reserve equal to the required Guaranty Security during 
the entire time such Guaranty Security should have been maintained by Developer, then 
Developer shall, upon demand of the Village therefor, deposit with the Village within 10 days 
such additional funds as the Village determines are necessary to fully repay such costs and 
expenses and to establish such cash reserve. 

I. Village Lien Rights.  If any money due from Developer to the Village pursuant to 
this Agreement is not either recovered from the performance security deposits required in this 
Section or paid to the Village by Developer within 30 days after a demand for such payment, 
then such money, together with interest and costs of collection, including legal fees and 
administrative expenses, shall become a lien upon all portions of the Property in which Owner 
or Developer retains any legal, equitable or contractual interest, and the Village shall have the 
right to collect such amount, with interest and costs, including legal fees and administrative 
expenses, and the right to enforce such lien in the same manner as in statutory mortgage 
foreclosure proceedings.  Such lien shall be subordinate to any first mortgage now or hereafter 
placed upon the Property; provided, however, that such subordination shall apply only to 
charges that have become due and payable prior to a sale or transfer of the Property pursuant 
to a decree of foreclosure or any other proceeding in lieu of foreclosure.  Such sale or transfer 
shall not relieve the Property from liability for any charges thereafter becoming due, nor from the 
lien of any subsequent charge. 

J. Project Financing.  Prior to the issuance of any building or demolition permits 
for the Development, the Developer shall provide current proof that it has obtained and closed 
on all debt, equity and self-financed portions of financing, satisfying all conditions to secure 
funding or financing, in amounts sufficient to fully fund the construction and full completion of all 
requirements of the Development in full compliance with the Final Development Plan and this 
Agreement and is in full compliance with the performance security requirements of this 
Agreement and all other applicable laws, rules and regulations.  Developer shall have the option 
to propose, in the alternative to third-party financing, that the Development be self-financed by 
the Developer, provided that the Village shall not be required to accept such proposal unless the 
Developer submits information and performance security requirements that the Village 
determines establishes that the Developer, including its members and shareholders, have liquid 
assets sufficient to fully fund the construction of all requirements of the Development in full 
compliance with the Final Development Plan and this Agreement, and that such assets shall be 
irrevocably pledged exclusively to the completion the Development project as approved.  The 
amount of required financing shall be based on the total estimated project costs to construct and 
complete the work, shall be consistent with the costs used in setting permit fees under the 
Village’s fee resolutions and shall include all soft costs required for the Development.  Only 
unencumbered tangible assets, as reported on the audited financial statements of the 
Developer, including its members and shareholders, shall be considered in determining the 
sufficiency of self-financing under this Subsection.  The information provided to establish the 
sufficiency of self-financing under this Subsection shall be considered proprietary and shall not 
be subject to public disclosure unless such disclosure is required by law. 

K. Guaranty of Completion.  On or before the date on which the Village approves 
the Final PD Ordinance, the Developer shall deliver to the Village the original, fully executed, 
Limited Guaranty of Completion as set forth in Exhibit N to this Agreement, or such other 
security approved by the Village, from a third-party guarantor acceptable to the Village based on 
specific financial standards to be set forth in an amendment to this Agreement at the time of 
Village Approval of the Final PD Ordinance.  The Guaranty of Completion secures the 
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satisfaction of Developer’s obligations under this Agreement.  The sole guarantee and 
beneficiary of the Guaranty of Completion will be the Village.  The Guaranty of Completion shall 
terminate upon Developer’s satisfaction of the Developer’s obligations pursuant to this 
Agreement.    

SECTION 11.  LIABILITY AND INDEMNITY. 

A. Village Review.  Developer acknowledges and agrees that the Village is not, 
and shall not be, in any way liable for any damages or injuries that may be sustained as the 
result of the Village’s review and approval of any plans for the Property or the Improvements, or 
the issuance of any approvals, permits, certificates, or acceptances, for the development or use 
of the Property or the Improvements, and that the Village’s review and approval of any such 
plans and the Improvements and issuance of any such approvals, permits, certificates, or 
acceptances does not, and shall not, in any way, be deemed to insure Developer, or any of their 
successors, assigns, tenants and licensees, or any third party, against damage or injury of any 
kind at any time. 

B. Village Procedure.  Developer acknowledges and agrees that all notices, 
meetings, and hearings have been properly given and held by the Village with respect to the 
approval of this Agreement and the Preliminary PD Ordinance, and the Parties agree not to 
challenge such approvals on the grounds of any procedural infirmity or of any denial of any 
procedural right. 

C. Indemnity.  Developer agrees to, and does hereby, hold harmless and indemnify 
the Village and all Village elected or appointed officials, officers, employees, agents, 
representatives, engineers, and attorneys, from any and all claims that may be asserted at any 
time against any of those parties in connection with: (i) the Village’s review and approval of any 
plans for the Property or the Improvements; (ii) the issuance of any approval, permit, certificate, 
or acceptance for the Property or the Improvements; (iii) the development, construction, 
maintenance, or use of any portion of the Property or the Improvements; (iv) adoption of the 
Preliminary PD Ordinance; (v) adoption of the Final PD Ordinance  (“Indemnified Claims”); 
provided, however, that this indemnity shall not apply to willful misconduct or gross negligence 
on the part of the Village. 

D. Defense Expense.  SB Winnetka and SB One jointly and severally shall, and do 
hereby agree to, pay all expenses, including legal fees and administrative expenses, incurred by 
the Village in defending itself with regard to any and all of the Indemnified Claims. 

SECTION 12.  NATURE, SURVIVAL AND TRANSFER OF OBLIGATIONS. 

A. Successors and Transferees.  To assure that all grantees, successors, 
assigns, and transferees of Developer, and all successor owners and tenants of all or any 
portion of the Property have notice of this Agreement and the obligations created by it, 
Developer shall Deposit with the Village Clerk, concurrent with the Village’s approval of this 
Agreement, any consents or other documents necessary to authorize the Village to record this 
Agreement in the office of the Cook County Recorder of Deeds. 

B. Transfer Restrictions.  

1. Prior to completion of the Development in conformity with the 
Development Plan and issuance of all Certificates of Occupancy by the Village, Developer shall 
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not transfer a legal or beneficial interest in any portion of the Property to a third party without 
prior Village approval, which approval shall not be unreasonably withheld within 30 days after a 
written request for the approval.  After completion of the Development in conformity with the 
Development Plan and the issuance of all Certificates of Occupancy by the Village, Developer 
shall notify the Village in writing at least 30 days prior to any date on which Developer transfers 
a legal or beneficial interest in any portion of the Property to a third party, other than with regard 
to the sale of an individual Residential Unit; 

2. Developer shall incorporate this Agreement into any and all real estate 
sales contracts for “transfers”, as that term is defined in Subsection 10.B of this Agreement, 
entered into for the sale of all or any portion of the Property other than individual Residential 
Units; and  

3. Developer shall require, prior to the transfer of all or any portion of the 
Property, or any legal or equitable interest therein, to any third party, pursuant to Paragraph 1 of 
this Subsection, the transferee of said portion or interest in the Property to execute an 
enforceable written agreement, in substantially the form of Exhibit M to this Agreement, 
agreeing to be bound by the provisions of this Agreement (“Transferee Assumption 
Agreement”) and to provide the Village, upon request, with such reasonable assurance of the 
financial ability of the transferee to meet those obligations as the Village may require.  The 
Village agrees that upon a successor becoming bound to the obligations created in the manner 
provided in this Agreement and, in the case of a successor to Developer, providing the financial 
assurances required pursuant to this Agreement, the liability of Developer, as the case may be, 
shall be released to the extent of the transferee’s assumption of the liability.  The Village agrees 
that it will not unreasonably reject any financial assurances provided pursuant to this Paragraph.  
The failure of Developer to provide the Village with a copy of a Transferee Assumption 
Agreement fully executed by the transferee and, if requested by the Village, with the 
transferee’s proposed assurances of financial capability before completing any transfer, shall 
result in Developer, SB Winnetka, and SB One, as the case may be, remaining fully liable for all 
of their obligations under this Agreement, but shall not relieve the transferee of its liability for all 
such obligations as a successor to Developer.  This Paragraph does not apply to the 
conveyance of an individual Residential Unit.   

C. Transfer Defined.  For purposes of this Agreement, the term “transfer” shall be 
deemed to include any assignment, sale, transfer to a receiver or to a trustee in bankruptcy, 
transfer in trust, or other disposition of the Property, or any beneficial interest in the Property, in 
whole or in part, by voluntary or involuntary sale, foreclosure, merger, sale and leaseback, 
consolidation, or otherwise; provided, however, that “transfer” shall not include the conveyance 
of a Residential Unit. 

D. Mortgagees of Property.  This Agreement shall be binding on all mortgagees of 
the Property or other secured parties automatically upon such mortgagee assuming title to the 
Property, in whole or in part, by a foreclosure or a deed in lieu of foreclosure without the 
necessity of entering into a Transferee Assumption Agreement.  Until such time, however, a 
mortgagee or other secured party shall have no personal liability hereunder. 

SECTION 13.  TERM. 

The provisions of this Agreement shall run with and bind the Property and shall inure to 
the benefit of, be enforceable by, and obligate the Village and Developer and any of their 
respective, grantees, successors, assigns, and transferees, including all successor legal or 
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beneficial owners of all or any portion of the Property until the date that is 15 years from the 
date this Agreement is recorded; provided, however, that the indemnity and defense obligations 
as set forth in Section 11 of this Agreement shall survive the termination of this Agreement.  

  

SECTION 14.  EVENTS OF DEFAULT. 

A. Developer Events of Default.  The following shall be Events of Default by 
Developer, and its successors and assigns other than subsequent owners of individual 
Residential Units: 

1. If any representation made by Developer in this Agreement, or in any 
certificate, notice, demand or request made by Developer in writing and delivered to the Village 
pursuant to or in connection with this Agreement, shall prove to be untrue or incorrect in any 
material respect as of the date made. 

2. Default by Developer for a period of 30 days after written notice thereof in 
the performance or breach of any covenant contained in this Agreement concerning the 
existence, structure or financial condition of Developer; provided, however, that such default or 
breach shall not constitute an Event of Default if such default cannot be cured within said 30 
days and Developer, within said 30 days, initiates and diligently pursues appropriate measures 
to remedy the default and in any event cures such default within 45 days after such notice. 

3. Default by Developer for a period of 30 days after written notice thereof 
from the Village in the performance or breach of any covenant, warranty or obligation contained 
in this Agreement; provided, however, that such default shall not constitute an Event of Default if 
such default cannot be cured within said 30 days and Developer, within said 30 days, initiates 
and diligently pursues appropriate measures to remedy the default and in any event cures such 
default within 45 days after such notice. 

4. The entry of a decree or order for relief by a court having jurisdiction in 
the premises in respect of Developer, or any of its principals and owners and any guarantors to 
any construction loan related to the Proposed Development, in an involuntary case under the 
federal bankruptcy laws, as now or hereafter constituted, or any other applicable federal or state 
bankruptcy, insolvency or other similar law, or appointing a receiver, liquidator, assignee, 
custodian, trustee, sequestrator (or similar official) of Developer or any of its principals and 
owners and any guarantors to any construction loan related to the Proposed Development for 
any substantial part of its property, or ordering the winding-up or liquidation of its affairs and the 
continuance of any such decree or order not stayed and in effect for a period of 60 consecutive 
days. 

5. The commencement by Developer or any of its principals and owners and 
any guarantors to any construction loan related to the Proposed Development of a voluntary 
case under the federal bankruptcy laws, as now or hereafter constituted, or any other applicable 
federal or state bankruptcy, insolvency or other similar law, or the consent by Developer or any 
of its respective principals and owners and any guarantors to any construction loan related to 
the Proposed Development to the appointment of or taking possession by a receiver, liquidator, 
assignee, trustee, custodian, sequestrator (or similar official) of Developer or any of its 
principals and owners and any guarantors to any construction loan related to the Proposed 
Development or of any substantial part of the Property, or the making by any such entity of any 
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assignment for the benefit of creditors or the failure of Developer or any of its principals and 
owners and any guarantors to any construction loan related to the Proposed Development 
generally to pay such entity’s debts as such debts become due or the taking of action by 
Developer or any of its principals and owners and any guarantors to any construction loan 
related to the Proposed Development in furtherance of any of the foregoing, or a petition is filed 
in bankruptcy by others. 

6. Failure to have funds to meet Developer’s obligations. 

7. Sale, assignment, or transfer of the Property except in accordance with 
the Transfer Restriction provisions in Section 12 of this Agreement. 

8. Change in Developer from a limited liability company to a corporation or 
other type of entity, except in accordance with the Transfer Restriction provisions in Section 12 
of this Agreement. 

9. Developer abandons the redevelopment of the Property.  Abandonment 
shall be deemed to have occurred when work stops on construction for more than 45 days for 
any reason other than Force Majeure, unless otherwise permitted by this Agreement.  The 
failure of Developer to secure any approvals required for the development or construction of the 
Property shall not be a valid defense to abandonment. 

10. Developer fails to comply with the Requirements of Law in relation to the 
construction and maintenance of the buildings contemplated by this Agreement. 

11. Any default under any loan for the construction and development of the 
Proposed Development. 

B. Events of Default by the Village.  The following shall be Village Events of 
Default under this Agreement: 

1. If any material representation made by the Village in this Agreement, or in 
any certificate, notice, demand or request made by the Village in writing and delivered to 
Developer pursuant to or in connection with any of said documents, shall prove to be untrue or 
incorrect in any material respect as of the date made. 

2. Default by the Village for a period of 30 days after written notice thereof 
from Developer in the performance or breach of any covenant contained in this Agreement, 
provided, however, that such default shall not constitute an Event of Default if such default 
cannot be cured within said 30 days and the Village, within said 30 days, initiates and diligently 
pursues appropriate measures to remedy the default and in any event cures such default within 
45 days after such notice. 

SECTION 15.  REMEDIES FOR DEFAULT AND ENFORCEMENT. 

A. Remedies for Default.  In the case of an Event of Default under this Agreement: 

1. Except as otherwise provided in this Agreement and subject to the 
provisions hereinafter set forth, the non-defaulting Party or Parties may institute such 
proceedings in law or in equity, by suit, action, mandamus, or any other proceeding, as may be 
necessary or desirable in its opinion to cure or remedy such default or breach, including, but not 
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limited to, proceedings to compel specific performance of the defaulting Party’s obligations 
under this Agreement. 

2. Pursuant to Subsection 8.I of this Agreement, the Village may, without 
prejudice to any other rights and remedies available to the Village, require: (a) the demolition 
and removal of any partially constructed or partially completed buildings, structures, or 
Improvements from the Property; and (b) the performance of Site Restoration.  Concurrent with 
the Village's exercise of its rights under Subsection 8.I, the Corporate Authorities shall have the 
right, but not the obligation, to terminate the entitlements set forth in the Preliminary or Final PD 
Ordinances and this Agreement, without protest or objection by Developer. 

3. In case the Village shall have proceeded to enforce its rights under this 
Agreement and such proceedings shall have been discontinued or abandoned for any reason, 
then, and in every such case, Developer and the Village shall be restored respectively to their 
several positions and rights hereunder, and all rights, remedies and powers of Developer and 
the Village shall continue as though no such proceedings had been taken. 

B. Limitation.  Notwithstanding anything to the contrary contained in this 
Agreement including the provisions of this Section 15: 

1. Developer agrees that it will not seek, and do not have the right to seek, 
to recover a judgment for monetary damages against the Village or any elected or appointed 
officials, officers, employees, agents, representatives, engineers, or attorneys of the Village, on 
account of the negotiation, execution or breach of any of the terms and conditions of this 
Agreement. 

2. The Village agrees that no shareholder, member, trustee, partner, 
director, officer, employee, representative or agent of Developer shall be liable in their individual 
capacity for any covenant, condition or provision of this Agreement, or on account of the 
negotiation, execution or breach of any of the terms and conditions of this Agreement. 

C. Repeal of the Preliminary and/or Final PD Ordinances.  In addition to every 
other remedy permitted by law for the enforcement of the terms of this Agreement, the Village 
shall have the absolute right to repeal either or both Preliminary PD Ordinance and Final PD 
Ordinance if a Developer Event of Default occurs under this Agreement.   

D. Prevailing Party.  In the event of a judicial proceeding brought by one or more 
Parties against one or more other Parties, the prevailing Party or Parties in the judicial 
proceeding shall be entitled to reimbursement from the unsuccessful Party or Parties of all costs 
and expenses, including reasonable attorneys’ fees, incurred in connection with the judicial 
proceeding. 

SECTION 16.  WARRANTIES AND REPRESENTATIONS. 

A. By the Village.  The Village represents, warrants and agrees as the basis for the 
undertakings on its part contained in this Agreement that: 

1. The Village is a municipal corporation duly organized and validly existing 
under the law of the State of Illinois and has all requisite corporate power and authority to enter 
into this Agreement; 
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2. The execution, delivery and the performance of this Agreement and the 
consummation by the Village of the transactions provided for herein and the compliance with the 
provisions of this Agreement: (i) have been duly authorized by all necessary corporate action on 
the part of the Village; (ii) require no other consents, approvals or authorizations on the part of 
the Village in connection with the Village's execution and delivery of this Agreement; and (iii) 
shall not, by lapse of time, giving of notice or otherwise, result in any breach of any term, 
condition or provision of any indenture, agreement or other instrument to which the Village is 
subject; and 

3. To the best of the Village's knowledge, there are no proceedings pending 
or threatened against or affecting the Village or the Property in any court or before any 
governmental authority that involves the possibility of materially or adversely affecting the ability 
of the Village to perform its obligations under this Agreement. 

B. By SB One Winnetka.  SB One Winnetka, and the person executing this 
Agreement on behalf of SB One Winnetka, represent, warrant, and covenant, as of the 
Effective Date of this Agreement, that: 

1. SB One Winnetka is a Delaware limited liability company duly organized, 
validly existing, and qualified to do business in Illinois; 

2. SB One Winnetka has the right, power, and authority to enter into, 
execute,  deliver and  perform this Agreement, and SB One Winnetka is in compliance with all 
material Requirements of Law, the failure to comply with which could affect the ability of SB One 
Winnetka to perform its material obligations under this Agreement; 

3. The execution, delivery and performance by SB One Winnetka of this 
Agreement has been duly authorized by all necessary corporate action, and does not and will 
not violate its organizational documents, as amended and supplemented, any of the applicable 
material Requirements of Law, or constitute a breach of or default under, or require any consent 
under, any material agreement, instrument, or document to which SB One Winnetka is now a 
party or by which SB One Winnetka is now or may become bound; 

4. SB One Winnetka has no knowledge of any actions or proceedings by or 
before any court, governmental commission, board, bureau or any other administrative agency 
pending, threatened, or affecting SB One Winnetka which would impair its ability to perform its 
material obligations under this Agreement; and 

5. SB One Winnetka has no knowledge of any liabilities, contingent or 
otherwise, of SB One Winnetka which might have a material adverse effect upon its ability to 
perform its obligations under this Agreement. 

C. By SB Winnetka. SB Winnetka, and the person executing this Agreement 
on behalf of SB Winnetka, represent, warrant, and covenant, as of the Effective Date of this 
Agreement, that: 

1. SB Winnetka is a Delaware limited liability company duly organized, 
validly existing, and qualified to do business in Illinois; 

2. SB Winnetka has the right, power, and authority to enter into, execute,  
deliver and  perform this Agreement, and SB Winnetka is in compliance with all material 
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Requirements of Law, the failure to comply with which could affect the ability of  SB Winnetka to 
perform its material obligations under this Agreement; 

3. The execution, delivery and performance by SB Winnetka of this 
Agreement has been duly authorized by all necessary corporate action, and does not and will 
not violate its organizational documents, as amended and supplemented, any of the applicable 
material Requirements of Law, or constitute a breach of or default under, or require any consent 
under, any material agreement, instrument, or document to which SB Winnetka is now a party 
or by which SB Winnetka is now or may become bound; 

4. SB Winnetka has no knowledge of any actions or proceedings by or 
before any court, governmental commission, board, bureau or any other administrative agency 
pending, threatened, or affecting SB Winnetka which would impair its ability to perform its 
material obligations under this Agreement; and 

5. SB Winnetka has no knowledge of any liabilities, contingent or otherwise, 
of SB Winnetka which might have a material adverse effect upon its ability to perform its 
obligations under this Agreement. 

SECTION 17.  GENERAL PROVISIONS. 

A. Notices.  All notices required or permitted to be given under this Agreement shall 
be given by the Parties by: (i) personal delivery; (ii) deposit in the United States mail, enclosed 
in a sealed envelope with first class postage thereon; or (iii) deposit with a nationally recognized 
overnight delivery service, addressed as stated in this Subsection.  The address of any Party 
may be changed by written notice to the other Parties.  Any mailed notice shall be deemed to 
have been given and received within three days after the same has been mailed and any notice 
given by overnight courier shall be deemed to have been given and received within 24 hours 
after deposit.  Notices and communications to the Parties shall be addressed to, and delivered 
at, the following addresses: 

If to the Village: Village of Winnetka 
510 Green Bay Road 
Winnetka, IL  60093 
Attention:  Village Manager 

with a copy to:  Holland & Knight LLP 
131 S. Dearborn Street, 30th Floor 
Chicago, IL  60603 
Attention:  Peter Friedman, Village Attorney 
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If to SB One Winnetka:c/o Springbank Capital Advisors, LLC 
 730 West Randolph Street 
 Suite 500 
 Chicago, Illinois 60661 
 Attention: David Trandel 
 
With a copy to: Rob Neumann 
 610 Sheridan Road 
 Winnetka, Illinois 60093 
 Attention: Rob Neumann 

 
If to SB Winnetka: c/o Springbank Capital Advisors, LLC 
 730 West Randolph Street 
 Suite 500 
 Chicago, Illinois 60661 
 Attention: David Trandel 
 
With a copy to: Rob Neumann 
 610 Sheridan Road 
 Winnetka, Illinois 60093 
 Attention: Rob Neumann 
 

B. Time of the Essence.  Time is of the essence in the performance of all terms 
and provisions of this Agreement. 

C. Rights Cumulative.  Unless expressly provided to the contrary in this 
Agreement, each and every one of the rights, remedies, and benefits provided by this 
Agreement shall be cumulative and shall not be exclusive of any other such rights, remedies, 
and benefits allowed by law. 

D. Non-Waiver.  The Village shall be under no obligation to exercise any of the 
rights granted to it in this Agreement.  The failure of the Village to exercise at any time any such 
right shall not be deemed or construed to be a waiver thereof, nor shall such failure void or 
affect the Village’s right to enforce such right or any other right. 

E. Consents.  Whenever the consent or approval of any Party to this Agreement is 
required, the consent or approval shall be in writing and shall not be unreasonably withheld, 
delayed or conditioned, and, in all matters contained herein, all parties shall have an implied 
obligation of reasonableness, except as may be expressly set forth otherwise. 

F. Governing Law.  This Agreement shall be governed by, and enforced in 
accordance with the internal laws, but not the conflicts of laws rules, of the State of Illinois. 

G. Severability.  If any term, covenant, condition, or provision of this Agreement is 
held by a court of competent jurisdiction to be invalid, void or unenforceable, the remaining 
provisions of this Agreement and the validity, enforceability, and application to any person, firm, 
corporation, or property shall not be impaired thereby, but the remaining provisions shall be 
interpreted, applied, and enforced so as to achieve, as near as may be, the purpose and intent 
of this Agreement to the greatest extent permitted by applicable law. 
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H. Entire Agreement.  This Agreement and the Preliminary PD Ordinance 
constitute the entire agreement between the parties, superseding any and all prior agreements 
and negotiations between the parties, whether written or oral, relating to the subject matter of 
this Agreement. 

I. Interpretation.  This Agreement shall be construed without regard to the identity 
of the party who drafted the various provisions of this Agreement.  Each provision of this 
Agreement shall be construed as though all parties to this Agreement participated equally in the 
drafting of this Agreement.  Any rule or construction that a document is to be construed against 
the drafting party shall not be applicable to this Agreement. 

J. Headings.  The table of contents, heading, titles, and captions in this Agreement 
have been inserted only for convenience and in no way define, limit, extend, or describe the 
scope or intent of this Agreement.  

K. Exhibits/Conflicts.  Exhibits A through M attached to this Agreement are, by 
this reference, incorporated in and made a part of this Agreement.  In the event of a conflict 
between an exhibit to this Agreement and the text of this Agreement, the latter shall control. 

L. Amendments and Modifications.   

1. No amendment or modification to this Agreement shall be effective unless 
and until it is reduced to writing and approved and executed by all parties to this Agreement in 
accordance with all applicable statutory procedures. 

2. Amendments or modifications to the Preliminary PD Ordinance, the Final 
PD Ordinance, or Development Plan can be considered and acted on by the Village without the 
same being deemed an amendment or modification to this Agreement provided that all 
applicable procedural requirements of the Zoning Ordinance and the provisions of this 
Agreement are satisfied. 

M. Changes in Laws.  Unless otherwise explicitly provided in this Agreement, any 
reference to any Requirements of Law shall be deemed to include any modifications of, or 
amendments to the Requirements of Law as may, from time to time, hereinafter occur. 

N. No Third Party Beneficiaries.  No claim as a third party beneficiary under this 
Agreement by any person, firm, or corporation shall be made, or be valid, against the Village, 
Guarantor, SB Winnetka, or SB One. 

O. Recording.  The Village shall record this Agreement against the Property, at the 
sole cost and expense of Developer, with the Office of the Cook County Recorder of Deeds 
promptly following the full execution of this Agreement by the Parties. 

P. Counterparts.  This Agreement may be executed in counterparts, each of which 
shall constitute an original document and together shall constitute the same instrument. 

[SIGNATURES ON FOLLOWING PAGE] 
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IN WITNESS WHEREOF, the Parties have hereunto set their hands on the date first 
above written. 

ATTEST: VILLAGE OF WINNETKA, 
 an Illinois home rule municipal corporation 
 
  By:  
Robert M. Bahan, Village Clerk    E. Gene Greable 
 Its: Village President 
  

ATTEST:  SB ONE WINNETKA, LLC, 
  a Delaware limited liability company 
 

 

By:    By:    

Its:    Its:   

 

ATTEST: SB WINNETKA, LLC, 
 a Delaware limited liability company 

By:    By:    

Its:    Its:   

 
 

 

 

#48232197_v15 
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ACKNOWLEDGMENTS 

STATE OF ILLINOIS  ) 
)  SS. 

COUNTY OF COOK  ) 

This instrument was acknowledged before me on ____________, 2017, by E. 
Gene Greable, the Village President of the VILLAGE OF WINNETKA, an Illinois home rule 
municipal corporation, and by Robert M. Bahan,  the Village Clerk of said municipal corporation. 

  Given under my hand and official seal this ____ day of _________, 2017. 
 
 
 
               
       Notary Public 
 
 
My Commission expires:       
 
SEAL 
 
 
 
STATE OF _______  ) 

)  SS. 
COUNTY OF ____  ) 

This instrument was acknowledged before me on ____________, 2017, by 
____________________, the ____________________ of _________________, a Delaware 
limited liability company, and by ______________, the _________ of said limited liability 
company. 

  Given under my hand and official seal this ____ day of _________, 2017. 
 
 
 
               
       Notary Public 
 
 
My Commission expires:       
 
SEAL 
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STATE OF _______  ) 

)  SS. 
COUNTY OF ____  ) 

This instrument was acknowledged before me on ____________, 2017, by 
____________________, the ____________________ of ____, an Illinois limited liability 
company, and by ______________, the _________ of said limited liability company. 

  Given under my hand and official seal this ____ day of _________, 2017. 
 
 
 
               
       Notary Public 
 
 
My Commission expires:       
 
SEAL 
 
 
 
 
 
 
STATE OF _______  ) 

)  SS. 
COUNTY OF ____  ) 

This instrument was acknowledged before me on ____________, 2017, by 
____________________, the ____________________ of _____, LLC, an Illinois limited liability 
company, and by ______________, the _________ of said limited liability company. 

  Given under my hand and official seal this ____ day of _________, 2017. 
 
 
 
               
       Notary Public 
 
 
My Commission expires:       
 
SEAL 
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